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摘 要
随着电子商务的发展，网络交易平台已经成为了商品交易的重要场所，也成
为知识产权侵权的重灾区。虽然我国《侵权责任法》第三十六条规定了网络服务
提供者在网络用户利用网络实施侵权行为时的侵权责任，但是由于缺乏在专利权
领域的相关司法解释和针对平台服务提供者的细化规定，我国对于网络交易平台
经营者在专利侵权中的责任认定问题仍存在模糊之处。另外，随着电子商务的不
断发展，网络交易平台从原本独立于商品与服务具体买卖的第三方、仅提供网络
交易的信息存储空间、搜索、线上支付等平台服务的技术中立者，开始逐渐通过
商业推广、制定市场规则等行为对交易市场进行管理，其对站内经营者的控制力
增强、在交易中发挥了积极的作用。这些新型的商业行为是否影响了平台经营者
“中立第三方”的法律性质，能否直接适用“避风港原则”得到责任豁免，成为
一个颇有争议的问题。
本文首先界定了网络交易平台等相关概念，继而分析了网络交易平台中出现
的商业推广与制定市场规则等新型商业行为，考察了网络交易平台中的专利侵权
行为及特点。其次分析了我国在认定网络交易平台经营者的专利侵权责任方面的
立法现状与存在的问题，并通过辨析网络交易平台特征，分析“避风港原则”的
适用前提，比较专利权与著作权差异等，得出“避风港原则”移植至专利领域的
条件适用、采取新型商业行为的网络交易平台经营者应承担较高的注意义务，且
不能获得“避风港”豁免等结论。再次探讨了网络交易平台经营者的法律地位和
应承担的法律义务；最后试图用传统侵权法理论中的安全保障义务、间接侵权理
论等分析网络交易平台经营者在平台用户侵犯他人专利权时承担侵权责任的归
责原则、责任方式、责任形态和构成要件，由此提出对相关法条的完善建议。
关键词：网络交易平台；经营者；专利侵权；责任；避风港原则
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ABSTRACT
As the rapid development of e-commerce, the online trading platforms are
playing a main role in the commodity transactions. However, these platforms also
become places where intellectual property infringements frequently occur. Although
China have enacted the Tort Liability Law which regulates the tort liability of internet
service provider when users infringing the patent right of others, since it lacks the
related judicial interpretation as well as detailed provisions in the patent right
protection area, the tort liability of online trading platform operators is still unclear.
Moreover, as the e-commerce's business model changing, the online trading platform
no longer operates as a neutral third party in the specific transaction, to just provide
online services such as information storage, search services and online payment, but
begin to play an active role in the transaction and strengthen the control of the users
by business promotion, drawing up market rules, and other similar behaviors.
Whether these new commercial activities will affect the neutral nature of the operators
of online trading platform and makes them cannot shelter in the "safe harbor" become
a controversy question.
This paper first compare online trading platform and its related concepts, then
carefully exam the new commercial activities such as business promotion and
developing market rules, looking through infringements and their characteristics on
online trading platforms,this paper then give analysis and interpretation of the defects
of China's legislative on determining the patent right tort liability of the online trading
platform operators. By differentiating the features of online trading platforms,
analyzing the premise of “safe harbor principle” when using in the field of patent
infringement , Comparing the difference between the patent right and copyright and
so on, this paper concludes that: restrictions must be imposed when transplanting the
“safe harbor principle” from copyright to patent right, platforms can't enter the safe
harbor to get the exemption from liability and have a higher standard of duty of care
as the new commercial activities arise. Finally, this paper tries to analysis the patent
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infrigement responsibility principle,methods,shapes and the constructive factors
of tortious liability online trading platform operators may take responsibility when its
users take advantage of the platform to infringe a patent by using the theory of safety
ensuring obligation and indirect infringement in the traditional tort law.Then make
suggestions for the improvement of relevant laws.
Key Words: Online Trading Platform; Operator; Patent Infringement; Legal
Liability; Safe Harbor Principle
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